
CHAPTER 8

CABLE TELEVISION


8-1-1

GRANTING OF AUTHORITY.  In consideration of the faithful performance and observance of the conditions and reservations hereinafter specified, the right, privilege and franchise is hereby granted to the Company, to erect, maintain, and operate a system of antennas, cables, wires, lines, facilities, and additions thereto, in, under, over, along, across, and upon the lanes, streets, avenues, sidewalks, alleys, and any easement or right-of-way for or hereinafter held by the City, or dedicated for use by the City or the general public, for the purpose of transmission and distribution of Television signals in accordance with laws and regulations of the United States of America, the State of Illinois, and the ordinances and regulations of the City, and for such other uses compatible with the Cable System as the Company may, from time to time, determine, including, but not limited to, the transmission of voice and data.


The Company is hereby granted the further right, privilege and authority to lease, rent or in any lawful manner, obtain the use of towers, poles, lines, cables, underground conduits and other equipment and facilities from any and all holders of public licenses and/or franchises within the limits of the City and to use such towers, poles, lines, cables and underground conduits and other equipment and facilities subject to all existing ordinances and regulations of the City.  The poles predominantly used by the Company shall be those wholly owned by the City where the City owns poles which may be utilized.  Where the City poles cannot be used for the distribution of the Cable System, the Company shall have the right to erect and maintain its own poles, as may be necessary for the proper construction and maintenance of the television distribution of Cable System, or poles provided by any local public utility company when and where practical, providing mutually satisfactory rental agreements, if needed, can be entered into with said companies.  (See Appendix “A”)

8-1-2

NON-EXCLUSIVE FRANCHISE (FROM OTHER FRANCHISE).  The right, privilege, and franchise granted by this Ordinance is not exclusive.  The City shall have the right to grant to other persons or entities who own and operate community antenna systems rights similar to those granted to the Company herein at any time during the term of this franchise and renewal thereof, upon such terms and conditions as the City may determine and as may be permitted under applicable law with due consideration of the interests of the public and the Company; provided that no other franchise shall be granted upon terms which are more favorable to the operator than the terms hereunder.


8-1-3

DEFINITIONS.

“Cable System” shall mean a system designed to receive, transmit, amplify and distribute Television, radio, and satellite signals, data and electronic communications, and/or 

designed for such other uses which are compatible therewith, including, but not limited to, the transmission of voice and data.


“Basic Service” shall mean the initial service including, but not limited to, mandatory carriage signals and local access channels and such other service as the Federal Communications Commission (the “FCC”) may mandate or the Company may include.  This shall not include optional premium services, as long as they are sold separately from basic tier service.


“Satellite Tier(s)” shall mean non-broadcast/television programming typically satellite delivered cable only programming which is marketed and sold as an optional additions to the Basic Service.


“Subscriber(s)” shall mean any person who pays the applicable rates to receive Cable Television or other communications service from the Company.


“Television” shall mean any transmission of audio, video, digital, or other electrical signals and any other transmission by means of impulses.


“Gross Revenues” shall mean any and all compensation or receipts derived by the Company from the transmission and carriage of broadcast signals and FCC mandated non-broadcast services, satellite tiers, and any premium channels, such as HBO, Cinemax and Disney within the City, but shall not include any deposits delivered to the Company until such time as the Company legally is entitled to the same, nor installations, additional outlets, converters, disconnections, reinstallation charges, inspections, repairs or modifications of any installation and shall be net of all refunds or credits made to Subscribers and any taxes imposed upon or with respect to the services furnished by the Company.  Nor shall “gross revenues” include revenue from “ancillary” or “auxiliary” services, which include but are not limited to advertising, leased channels, pay-per-view and programming supplied on a per program or per channel charge basis, if any.


8-1-4

CONDITIONS OF STREET/PUBLIC WAY OCCUPANCY.


(A)

All poles, wires, cables, underground conduits and facilities of every kind shall be located, installed and maintained so as to cause minimum interference with the proper use of streets, and to assure that the safety, functioning and appearance of the property, and the convenience and safety of other persons and the public shall not be adversely affected thereby.  The Cable System shall be constructed, installed, operated, and maintained in compliance with applicable governmental regulations.  All equipment and facilities shall be installed in accordance with good engineering practices.  (See the Pole Lease Agreement in Addendum “A” at the conclusion of this Chapter.)

(B)

The Company shall not place poles or other fixtures where the same will interfere with any gas, electric or telephone fixtures, water hydrant or main and all such poles or other fixtures placed in any street shall be placed at the outer edge of the sidewalk and inside the curb line and those placed in alleys shall be placed close to the line of the lot abutting on said alley.


(C)

In case of disturbance of any street, sidewalk, or paved area caused by the Cable System or the Company, the Company shall, at its expense, and in a manner approved by the City, replace and restore such street or paved area to a condition which is reasonably similar to the condition existing prior to the disturbance.


(D)

In case of fire, earthquake, flood, or other similar occurrence, the City may temporarily remove any of the Company’s facilities or equipment, with advance notice to the Company being given as promptly as possible.  The Company shall not be entitled to payment for any damage caused by this removal, unless the City acted with gross negligence or willful misconduct.


(E)

If the City decides to alter or change any street, sidewalk, alley or other public way, or to undertake any improvements on, or about the street, sidewalk, alley or other public way, the City shall give the Company a ninety (90) day advance notice of such alteration and the Company shall relocate its facilities and equipment or take such other reasonable action as may be necessary to accommodate the public improvements, at the Company’s expense.


(F)

The Company agrees to temporarily remove, reroute or move any or all of its equipment and facilities to accommodate public or private works or construction, and movement of buildings or extra large truckloads, etc.  The Company shall be entitled to both a ninety (90) day notice prior to such event and reasonable costs for such relocations from any private party causing such relocation but not from the City.


(G)

Before undertaking any construction or installation of equipment or facilities which would materially disrupt the use of rights-of-way, the Company shall provide the City with reasonable prior notice of the work to be performed and location and period of time involved in the undertaking.  The City shall have the right to inspect the work at any time to be certain it is being done in accordance with this Ordinance.  When completed, the Company shall, upon request, submit a plan to the City showing the location of facilities and equipment and identifying the equipment and facilities comprising the Cable System.


(H)

The Company agrees to compensate property owners for or to restore all damages caused to private and public property including landscaping by the construction, operation or maintenance of its Cable System.  Notwithstanding any agreement it may have with any construction company, the Company shall be primarily responsible for all such damages.


(I)

The Company shall have the authority and is hereby required to trim trees upon and overhanging streets, alleys, sidewalks and public places of the City to prevent the branches of such trees from coming in contact with the wires, cables and distribution system components of the Company, all trimming to be done under the supervision and direction of the City and at the sole expense of the Company.


8-1-5

CONSTRUCTION BOND.


(A)

Upon acceptance of this franchise the Company will provide and furnish to the City a construction bond, in such form and with surety satisfactory to the City, in the amount of One Hundred Thousand Dollars ($100,000.00) conditioned upon completion of construction of the new cable plant to be completed by March, 1994, providing nevertheless, 

that the time allowed herein shall automatically be extended an additional six (6) months in the event construction is delayed by acts of God, or unforeseen circumstances beyond the control of the Company.  Upon completion of the new physical cable plant, the bond will be canceled.


(B)

The Company agrees to rebuild its Cable System utilizing 550 MHz equipment and fiber optic backbone in the construction of the new cable plant.


8-1-6

INDEMNIFICATION AND INSURANCE.  

(A)

The Company shall at all times indemnify, protect and hold the City harmless from all claims, actions, suits, liabilities, losses, expenses, or damages of every kind and description, including investigation costs, court costs and reasonable attorneys’ fees which may accrue to or be suffered or claimed by any person or persons by reason of or relating to the ownership, construction, repair, replacement, operation and maintenance of the Cable System and by reason of any license, copyright, property right or patent of any article or system used in said system.

(B)

In order for the City to assert its rights to be indemnified, defended, and held harmless, the City shall provide:

(1)
Prompt notice to the Company of any claim or legal proceeding which gives rise to such rights;

(2)
Full cooperation with the requests of the Company with respect to the Company’s participation in, and control, compromise, settlement or resolution or other disposition of such claim or proceeding.


(C)

The Company shall maintain in full force and effect public liability and property insurance with the following minimal coverage:  property damage -- One Hundred Thousand Dollars ($100,000.00) per occurrence, Three Hundred Thousand Dollars ($300,000.00) aggregate; bodily injury  -- One Million Dollars ($1,000,000.00) per occurrence, One Million Dollars ($1,000,000.00) aggregate, which insurance shall name the City as additional insured and which shall require thirty (30) days notice of cancellation to be given to the City.  The Company also shall carry insurance coverage for all claims under any applicable Workers’ Compensation law.  On the request of the City, the Company shall file with the City, certificates of insurance for the above coverage.


8-1-7

FRANCHISE FEE.


(A)

The Company shall pay to the City a franchise fee in an amount equal to five percent (5%) of all Gross Revenue received from Subscribers located within the City.


(B)

The Company shall pay this fee to the City within sixty (60) days after the end of each six (6) month period, and the fee shall be based on the total Gross Revenue received by the Company from Subscribers located within the City during the preceding year.


(C)

The Company shall submit with each payment a report concerning the information upon which the fee owed the City was based and shall provide additional information or records as the City may reasonably request in order to review and determine the fee obligation.


(D)

Nothing in this Ordinance shall waive, limit, or otherwise affect the right of the City to adopt ordinances or to enforce existing ordinances regarding, and to collect other fees and taxes permitted by law.


8-1-8

CITY EXPENSES AND FEES.  The Company shall pay or reimburse the City for costs, fees, expenses, and charges reasonably incurred by the City for the following:


(A)

Protection, removal or relocation of the Company’s equipment or facilities if such action has been reasonably requested by the City and the Company has failed to perform the work within a reasonable period of time.


(B)

Restoring or remedying any damage or condition resulting from the construction, installation, maintenance, removal or any work performed by the Company.


(C)

Any costs, fees, expenses and charges incidental to the awarding or renewal of the franchise provided that the City will provide the Company with advance notice of any anticipated extraordinary charges to be incurred.


(D)

Any costs, fees, expenses and charges, including reasonable attorneys’ fees incurred in the collection of fees or expenses or in the enforcement of this Ordinance.


(E)

Any costs, fees, expenses and charges, including reasonable attorneys’ fees incurred by reason of the Company’s failure to comply with its obligations under this Ordinance or under state or federal laws and regulations.


8-1-9

TERM.  The initial term of this franchise shall be eleven (11) years from the effective date of this Ordinance.  At the end of this initial term, the Company may file an application for renewal of the franchise not less than ninety (90) days prior to the expiration hereof, unless the consent of the City to such renewal is required by applicable federal, state or local laws and regulations, which consent shall not be withheld unreasonably after public notice and opportunity to be heard; in determining whether to grant a renewal, the City shall consider those factors prescribed by applicable law and, among other things, (1) whether the Company has substantially complied with the material terms of this franchise and with applicable law; (2) the extent and quality of the Company’s service; (3) whether the Company remains financially, legally and technically qualified; and (4) whether the Company’s renewal would reasonably meet the future cable-related community needs and interests.  Any renewal of the initial hereof shall be for an additional ten (10) years.


8-1-10
SERVICE STANDARDS.


(A)

Technical and Operational Standards.

(1)
The Company shall maintain the Cable System so that it is capable of providing continuous, reliable and good quality reception and service to Subscribers.

(2)
The Company shall make repairs promptly.  Service interruptions due to Cable System repairs, maintenance, modifications or installations shall be for the shortest time possible, and shall, to the extent practicable, be preceded by notice to Subscribers and shall occur during periods of minimal viewership.

(3)
The Company shall maintain the Cable System so that it meets the technical standards applied by the FCC.  Procedures for testing the technical capacity of the Cable System shall conform with the technical and testing standards applied to Cable Systems by the FCC.

(4)
The Company shall reevaluate the technical standards incorporated in the construction of the cable system on a three (3) year basis to determine if new technologies and needs, warrant the investment to install the new technology.  In the determination for the need, the cost and benefits to the subscriber must be taken into consideration and agreed upon by the Company and the City.

(5)
The Company shall maintain sufficient replacement and repair equipment, facilities and supplies, and trained personnel to perform necessary and prompt repairs to the Cable System in the event of damage thereto.  In the event of major damage to the equipment and facilities, the Company shall make every effort to restore service as expeditiously as possible and to provide for alternative means of providing service to as many Subscribers as possible while making necessary repairs.

(6)
The Company agrees to have a technician living within a five (5) mile radius of the City.


(B)

Subscriber Service Standards.

(1)
The Company shall maintain a publicly listed, toll-free telephone number to receive Subscriber complaints, and the Company shall notify Subscribers of this telephone number on a periodic basis.  The Company may provide separate telephone numbers for complaints made after normal business hours, but must be capable of handling complaints twenty-four (24) hours a day.

(2)
The Company shall maintain within the City a local business office or agent for the purpose of receiving payments and resolving complaints regarding the quality of service, equipment malfunctions and similar matters.

(3)
The Company shall investigate all Subscriber complaints regarding quality of service, equipment malfunctions and similar matters expeditiously and no later than the next business day.  Upon notification of a service complaint, the Company shall 

dispatch a qualified employee to investigate the complaint and adjust, repair or replace Company equipment as necessary to resolve the complaint.

(4)
If there is an interruption of total service that could have been corrected by the Company for twenty-four (24) consecutive hours or more, the affected Subscriber(s) shall receive, upon request, a pro-rate reduction of charges, provided that the Subscriber has notified the Company immediately of the outage and made claim for credit within ninety (90) days of its occurrence.  The loss of service must be caused directly by failure of the Company’s equipment in order to qualify for a credit.  No credit will be given if the service interruption is caused by any of the Subscriber’s equipment or any action taken with respect to the Company’s equipment by someone other than the Company’s employees.  The Company is not responsible for the operation, maintenance, service or repair of any Subscriber’s televisions, radios, VCRs, other receivers and related equipment.

(5)
Notwithstanding any provision contained herein to the contrary, the Company will not be liable for any inconvenience, loss, liability or damage resulting from any circumstance beyond its control, and any such circumstance also shall toll the Company’s obligation to perform hereunder until such circumstance has passed.


(C)

Services to be Provided.

(1)
The Company shall provide a Basic Service to all Subscribers within the area of the City reasonably serviceable by the Cable System installed.

(2)
The Company shall provide upon request and without charge, Basic Service to each governmental building, fire station, police station, or public school building located in an area served by the Cable System.

(3)
The Company also agrees to give access to the public school, free of charge, on the local access channel, provided it does not interfere with other programming.


(D)

Rate and Regulation by Other Agencies.

(1)
The Ordinance granted shall be subject to and controlled by all of the provisions of the laws of the State of Illinois and of the United States federal and state regulations, now existing or hereafter enacted.

(2)
The Company shall comply with all federal and state guidelines pertaining to Equal Employment Opportunity (EEO) policies.  The Company is an Equal Opportunity Employer.


(E)

Theft of Services and Tampering.

(1)
No person whether or not a Subscriber to the Cable System, shall willfully, maliciously or otherwise damage or cause to be damaged any wire, cable, conduit, apparatus, appurtenance or equipment of the Company operating a cable television system within the City, or commit any act with intent to cause such damage, or to tap, tamper or otherwise connect any wire or device to a wire, cable, conduit, apparatus, appurtenance or equipment of said Company with the intent to obtain a signal or impulse from the Cable System without authorization from or compensation to the Company, or to obtain cable television or other communication service with intent to cheat or defraud the Company of any lawful charge to which it is entitled.

(2)
Whoever shall violate any provision of the above section shall be guilty of a misdemeanor and shall be liable to a penalty of not less than One Hundred Dollars ($100.00) for a first offense and not less than Five Hundred Dollars ($500.00) for a second and every subsequent offense.  The penalties provided in this Section shall be enforced by appropriate proceedings instituted by the City or the Company.  The courts of Moultrie County, Illinois shall have jurisdiction to enforce this Section.

(3)
Persons receiving Cable Service may not alter, extend or otherwise tamper with the Company’s facilities to serve more equipment than being contracted for.


8-1-11
REPORT REQUIREMENTS.  In addition to the other reporting requirements set forth in this Ordinance, the Company shall, upon request, submit to the City copies of reports submitted to the FCC which relate to the Cable System.  The City may on reasonable notice inspect the FCC public files and technical files maintained by the Company at its local office with respect to the Cable System.


8-1-12
ASSIGNMENT OF TRANSFER.  The right, privilege and franchise given to the Company by this Ordinance shall not be assigned or transferred without the prior approval of such transfer by the City.  Such approval shall not be withheld, unreasonably.  For the purpose of this paragraph, an “assignment” or a “transfer” shall not be deemed to include any (1) transfer to an entity which is affiliated with the Company through common control, ownership or otherwise, (2) transfer of a portion of all of the control of the Company or any of its affiliates, (3) restructuring of the Company or any of its affiliates, and (4) security interest or collateral assignment of the Cable System or the Company’s rights hereunder to secure repayment of indebtedness.


8-1-13
FRANCHISE SUBJECT TO POLICE POWER.  The Company shall at all times during the term of this franchise be subject to all lawful exercise of the police power by the City, which reserves the right to adopt from time to time such ordinance as may be necessary to the exercise of that police power as it may be related to this franchise.


8-1-14
OTHER PERMITS REQUIRED.  This franchise does not supersede any other provisions of any of the City Ordinance or regulation which may require the Company to obtain other permits, licenses, etc., or relieve the Company from compliance with such ordinances.  Specifically, the Company is not relieved from the requirements to obtain building permits, utility pole agreements, etc.


8-1-15
MODIFICATIONS OF ORDINANCE.  This Ordinance contains the entire agreement between the City and the Company, and may be amended or modified as agreed upon by the City and the Company.


8-1-16
FRANCHISE VIOLATIONS AND ENFORCEMENT.


(A)

If the Company violates any provision of this Ordinance, the City:

(1)
shall comply with paragraph (B) hereafter; and

(2)
if such hearing and procedures set forth in paragraph (B) hereof have not resolved the dispute, the City may proceed in any appropriate court of law or administrative agency to compel compliance with the provisions of this Ordinance, to collect any sums due hereunder which have not been paid, or to terminate the franchise granted hereby.  Except as expressly provided herein, the Company shall not otherwise be liable to the City.  In no event shall the Company be liable for any consequential damages.


(B)

If the City believes that the Company has violated any provision of this Ordinance, it shall hold a hearing and take the actions as set forth hereafter.


The City shall notify the Company in writing, with a certified letter of the alleged violations and of the City’s proposed remedy; the Company shall have forty-five (45) days after its actual receipt of such notice to cure such violations.


If the Company disputes the existence of the violation or the proposed remedy, or if such default is not cured within the forty-five (45) days after the Company’s actual receipt of such default notice, then the matter shall be referred to a public hearing to be held after public notice at least ten (10) days in advance, and written notice of the hearing and the alleged violations to the Company not less than ten (10) days prior to the date of the hearing.


At the hearing, the City shall publicly list all the alleged violations, and shall give the Company and all other interested parties an opportunity to be heard as to the alleged violation.


Within a reasonable time after the hearing, the City shall determine whether the Company has violated this Ordinance and the remedy for the violation, and shall issue written findings and conclusions with respect thereto, and the Company shall be given a reasonable opportunity of not less than forty-five (45) days after the issuance of said findings and conclusions to remedy the matter or comply with this Ordinance.


(C)

Prevention or delay of any performance under this franchise due to circumstances beyond the reasonable control of Company, unforeseen circumstances, or acts of God, shall not be deemed noncompliance with or a violation of this franchise.


8-1-17
SEVERABILITY.  The provisions of this Ordinance shall be severable, and if any provision hereof shall be held to be unconstitutional, invalid or illegal, by any court of competent jurisdiction, such decision shall not affect the validity of any of the remaining provisions of this Ordinance.  It is hereby declared as legislative intent that this Ordinance would have been enacted had such unconstitutional, invalid or illegal provisions not been included herein, and that any court of competent jurisdiction should reform such unconstitutional, invalid or illegal provision to the minimum extent necessary to make such constitutional, valid and legal.


8-1-18
FINAL TERMINATION OF THE ORDINANCE.  Upon termination of the Ordinance, the Company shall remove its cables, wires and equipment from all poles of the City and all space reserved for the City’s use on poles belonging to others, within a six (6) month period.  If not so removed, the City shall have the right to remove or have its contractor remove them at the risk, cost and expense of the Company and without any liability therefore.

(Ord. No. 93-2; 03-08-93)

POLE LEASE AGREEMENT


THIS AGREEMENT made and entered into this 8th day of March, 1993 by and between the CITY OF SULLIVAN (hereinafter referred to as “Licensor”), and MEDIACOM (hereinafter referred to as “Licensee”).


WHEREAS, the City of Sullivan granted to MEDIACOM a franchise to erect, maintain, own and operate a cable television distribution system within the City of Sullivan by Ordinance 93-2 passed on March 8, 1993.


WHEREAS, MEDIACOM desires to utilize, to the extent possible the wholly owned poles of the City of Sullivan for the purpose erecting and maintaining said cable television distribution system;


NOW, THEREFORE, the Licensor and Licensee covenant and agree to the following terms and conditions:

SECTION 1 - POLE USE.
The poles used, where Licensor owns poles which may be utilized for the distribution system of the Licensee, shall be those wholly owned by the Licensor.  Where said wholly owned Licensor poles cannot be used for the distribution system, the Licensee shall have the right to erect and maintain its own poles, as may be necessary for the proper construction and maintenance of the television distribution system provided, however, the Licensee shall obtain prior approval of the Licensor as to the necessity for and location of any new poles to be erected.  However, nothing in this Section shall preclude the Licensee from contracting with the Licensor to provide and maintain poles to be used for the transmission system of the Licensee.

SECTION 2 - APPLICATIONS AND PERMITS.
Before making attachments to any pole or poles of the Licensor or to space reserved for Licensor’s use on any poles belonging to others, the Licensee shall make written application to the Licensor in substantially the form of Exhibit “A”, hereto attached and made a part hereof.  If the Licensor is willing to permit such attachments, then the Licensor shall return one (1) copy of Exhibit “A” to the Licensee bearing endorsement of its permission.


Where the Licensor is required to rearrange or replace its equipment in order to accommodate the Licensee’s facilities, the Licensor shall return two (2) signed copies of said application to the Licensee indicating the nature of the work involved and the estimated cost thereof.  The Licensee shall, within thirty (30) days, either notify the Licensor (1) of its 

acceptance of the work and costs or (2) of its cancellation of the application, by signing in the “Accepted” space and returning one (1) copy.  Upon receiving an accepted permit from the Licensee, the Licensor shall promptly make the changes and rearrangements, and notify the Licensee when such work is completed.


Upon receiving an approved permit where no changes are required, or notification of the completion of all changes and rearrangements by the Licensor, but no sooner, the Licensee shall have the right to install, maintain and use its equipment described in said application upon the poles identified therein.


Before commencing any such installation, the Licensee shall notify the Licensor verbally, or as locally agreed, of the time when it proposes to start work sufficiently in advance thereof so that the Licensor may, at its option, have its representative present when such work is performed.

SECTION 3 - COSTS OF REARRANGEMENT AND GUYS.


Where the Licensee’s attachments require rearranging the facilities of the Licensor or any others using such poles, the Licensee agrees to compensate the Licensor and such others for full expense incurred in completing such rearrangements.  Any strengthening of poles (guying) required to accommodate the attachments of the Licensee shall be provided by and at the expense of the Licensee and to the satisfaction of the Licensor.

SECTION 4 - ADDITIONAL ATTACHMENTS AND MOVING ATTACHMENTS.


The Licensee shall not have the right to place, nor shall it place any additional equipment, nor shall the Licensee change the position of any equipment, upon any pole used by it hereunder without first making application therefore and receiving the Licensor’s permission to do so.  The provisions of this Section shall not restrict the attachment of television service drops to television crossarms or television cable messengers unless the Licensee is in default under the terms of Section 7.

SECTION 5 - INSTALLATION AND MAINTENANCE OF ATTACHMENTS.


The Licensee shall, at its own expense, make and maintain its attachments in safe condition and in thorough repair, and in a manner suitable to the Licensor and so as not to conflict with the use of said poles by the Licensor, or by others lawfully using said poles, or interfere with the working use of facilities thereon or which may from time to time be placed thereon by the Licensor or others.  The Licensee shall at any time, at its own expense, upon notice from the Licensor, repair, maintain, relocate, replace, and renew its facilities placed on said poles, and transfer them to substituted poles or perform any other work in connection with said facilities that may be required by the Licensor.  Failure to comply within thirty (30) days 

with such notice or notices from the Licensor, except for causes over which the Licensee has no control, shall constitute a default.  Upon such default, the Licensor may at its option: (1) suspend all future attachment of television drops to television crossarms or television cable messenger during period of default; or (2) terminate the permit covering the poles as to which such noncompliance shall have occurred; or (3) the Licensor or the Licensor’s contractor may repair, do maintenance work on, relocate, replace or renew facilities placed on such poles by the Licensee, transfer them to substituted poles or perform any other work required to conform with the Licensor’s notice or notices and the Licensee shall, on demand, reimburse the Licensor for the expense thereby incurred.  In cases of emergency, the Licensor or the Licensor’s contractor may at the Licensee’s sole risk and expense, arrange to relocate or replace the facilities attached to said poles by the Licensee, transfer them to substituted poles or perform any other work the Licensor deems necessary to meet safety requirements or service needs of the Licensor, and the Licensee shall, on demand, reimburse the Licensor for the expense thereby incurred.

SECTION 6 - POLE ERECTION AND CONSTRUCTION.


The Licensee’s distribution system poles, and the wires, and appurtenance thereon shall be located, erected and maintained, so as not to endanger or interfere with the lives of persons, or interfere with new improvements the Licensor may deem proper to make, or to unnecessarily hinder or obstruct the free use of streets, alleys, bridges, or other public property.  Removal of poles or rearrangement of its facilities to avoid such interference will be at the Licensee’s expense.

SECTION 7 - SPECIFICATIONS.


Whereas, the Licensee’s poles, cables, wires, and appliances in each and every location shall be erected and maintained in accordance with: (1) such requirements and specifications as the Licensor shall from time to time prescribe; (2) all requirements and specifications of the Electrical Codes of the City of Sullivan and the most recent edition of the National Electrical Safety Code where applicable; (3) any amendments or revisions of said codes or practices; and (4) in compliance with any rules or orders now in effect or that may hereafter be issued by the Illinois Commerce Commission or other authority having jurisdiction.


All installations of equipment shall be of permanent nature, durable, and installed in accordance with good engineering practice.  Installation standards shall be the same for wholly owned Licensor poles as for other utility poles.


The Licensee’s distribution cable shall be supported on one-fourth (1/4) inch or larger galvanized steel stranded messenger with metallic wire lashing the cable to the messenger.  The stranded messenger shall be tensioned and guyed in accordance with accepted standards.  The Licensee’s service drops shall be installed in a neat and workmanlike manner including the house attachments so as to preserve the best overall appearance of power, telephone and 

television drops through the air and attached to buildings.  Service drops shall be tensioned so that sag is not excessive and also so that side pull on the television cable messenger is not excessive.  Television service drops are to be installed where practicable from the cable messenger, away from a pole so as to preserve climbing space on the pole.

SECTION 8 - COST OF POLE REPLACEMENTS.


In the event that any pole or poles of the Licensor or any pole or poles belonging to others on which space is reserved for the Licensor’s use to which the Licensee desires to make attachments are considered by the Licensor to be inadequate in height or strength to support the additional facilities, in accordance with the aforesaid specifications, the Licensor shall notify the Licensee of such fact and of the estimated cost to the Licensee of replacing such pole which will accommodate the attachments of the Licensee.  After acceptance or after completion of the work, the Licensor will present to the Licensee a statement of the costs.  The Licensee will pay any balance due as shown by said statement.


The Licensee agrees to reimburse the Licensor for the entire cost and expenses of replacing such inadequate poles with suitable poles, including cost of removal, less any salvage recovery and depreciation, and the expenses of transferring the facilities of the Licensor and any others using such poles from the old to the new poles.  The Licensee will also, on demand, reimburse the other owners of other facilities attached to said poles for any expenses incurred by it or them in transferring or rearranging said facilities.

SECTION 9 - SUBSEQUENT POLE REPLACEMENTS.


In the event that the Licensor or any other electric power company who by agreement with the Licensor is a joint user of a pole to which the Licensee has made attachments shall require the space occupied by the Licensee’s existing attachments and said pole has not been previously replaced in order to accommodate the Licensee’s facilities, then all provisions of Section 10 shall apply, except that the Licensee may elect to remove its attachments from the pole if it does not approve of such replacement.

SECTION 10 – PROTECTION OF THE LICENSOR’S SERVICE.


The Licensor reserves to itself the right to maintain its poles and space reserved for its use on poles belonging to others and to operate its facilities thereon in such manner as will best enable it to fulfill its own service requirements, but in accordance with the specifications herein before referred to.  The Licensor shall not be liable to the Licensee for any interruption to service of the Licensee or for interference with the operation of the cables, wires and appliances of the Licensee arising in any manner, directly or indirectly, out (or as the result) of 

the use hereunder of the Licensor’s poles or of space reserved for the Licensor’s use on poles belonging to others; or out (or as the result) of the Licensor’s use or maintenance of its poles and the space reserved for its use on poles belonging to others or of its facilities thereon.

SECTION 11 – INDEMNIFICATION AND INSURANCE.


The Licensee shall at all times indemnify, protect and hold the Licensor harmless from all claims, actions, suits, liabilities, losses, expenses, or damages of every kind and description, including investigation costs, court costs and reasonable attorneys’ fees which may accrue to or be suffered or claimed by any person or persons by reason of or relating to the ownership, construction, repair, replacement, operation and maintenance of the cable system and by reason of any license, copyright, property right or patent of any article or system used in said system.


In order for the Licensor to assert its rights to be indemnified, defended, and held harmless, the Licensor shall provide:

(A)

Prompt notice to the Licensee of any claim or legal proceeding which gives to such rights;


(B)

Full cooperation with the requests of the Licensee with respect to the Licensee’s participation in, and control, compromise, settlement or resolution or other disposition of such claim or proceeding.


The Licensee shall maintain in full force and effect public liability and property insurance with the following minimal coverage:  property damage -- One Hundred Thousand Dollars ($100,000.00) per occurrence, Three Hundred Thousand Dollars ($300,000.00) aggregate; bodily injury -- Three Hundred Thousand Dollars ($300,000.00) per occurrence, Five Hundred Thousand Dollars ($500,000.00) aggregate, which insurance shall name the Licensor as additional insured and which shall require thirty (30) days notice of cancellation to be given to the Licensor.  The Licensee also shall carry insurance coverage for all claims under any applicable Workers’ Compensation law.  On the request of the Licensor, the Licensee shall file with the City of Sullivan, certificates of insurance for the above coverage.

SECTION 12 – INSPECTIONS.


The Licensor, because of the importance of its service, reserves the right to inspect each new installation of the Licensee on its poles, and in space reserved for its use on poles belonging to others and in the vicinity of its lines or appliances, and to make periodic inspections, at reasonable intervals, semiannually or oftener as plant conditions may reasonably warrant of the entire plant of the Licensee.  Such inspections, whether made or not, shall not operate to relieve the Licensee of any responsibility, obligation or liability assumed under this Pole Lease Agreement.

SECTION 13 – REMOVAL OF ATTACHMENTS.


The Licensee may at any time remove its attachments from any pole or poles of the Licensor or from space reserved from the Licensor’s use on any pole or poles belonging to others, but shall immediately give the Licensor written notice of such removal in substantially the form of Exhibit “B”, hereto attached and made a part hereof.  No refund of any rental will be due on account of such removal.

SECTION 14 – RELOCATION OF FACILITIES.


In the event that any time during the period of this Pole Lease Agreement, the Licensor shall elect to alter or change the grade of any streets, alleys or other public ways, the Licensee, upon a thirty (30) day notice by the Licensor shall remove, release and relocate its poles, wires, cables, and underground conduits, manholes and other fixtures at its own expense.  Should the poles moved be the property of the Licensor or the holder of any public franchise within the City of Sullivan, the Licensee shall move its cables and appurtenances attached to the poles at its own expense, with the Licensor or public franchise holder moving the poles at its or their expense.

SECTION 15 – DAMAGES.


The Licensee shall exercise special precaution to avoid damage to facilities of the Licensor and of others supported on said poles; and hereby assumes all responsibility for and agrees to indemnify the Licensor from and against any and all losses or damages, or claims therefore, resulting from the attachment to such poles of the Licensee'’ facilities, and from any and all acts or omissions of the Licensee in connection therewith.  The Licensee shall make an immediate report to the Licensor of the occurrence of any loss or damage and hereby agrees to pay the cost incurred in making repairs to such facilities of the Licensor or others.

SECTION 16 – PAYMENT.


The Licensee agrees to pay the Licensor an annual pole and boulevard fee in the sum of Two Thousand Five Hundred Dollars ($2,500.00).  Payments of amounts due to the Licensor shall be made by the Licensee annually on a date which shall be the date of acceptance of this Pole Lease Agreement.

SECTION 17 – GENERAL TERMS.


Failure to enforce or insist upon compliance with any of the terms or conditions of this Pole Lease Agreement shall not constitute a waiver or relinquishment of any such terms or conditions, but the same shall be and remain at all times in full force and effect.


Nothing herein contained shall be construed as affecting the rights and privileges previously conferred by the Licensor, by contract or otherwise to others, not parties to this Pole Lease Agreement, to use any poles or spaces reserved for the Licensor’s use on poles belonging to others covered by this Pole Lease Agreement; and the Licensor shall have the right to continue and extend such rights or privileges.  The attachment privileges herein granted shall at all times be subject to such contracts and arrangements.


No use under this Pole Lease Agreement however extended of the Licensor’s poles or of space reserved for the Licensor’s use on poles belonging to others shall create or vest in the Licensee any ownership or property rights in said poles, but the Licensee’s right therein shall be and remain a mere license.  Nothing herein contained shall be construed to compel the licensor to maintain any of said poles for a period longer than that demanded by its service requirements.


If any section, sentence, clause or phrase of this Pole Lease Agreement is for any reason held illegal, invalid, or unconstitutional, such invalidity shall not affect the validity or the Ordinance and any portions in conflict are hereby repealed.

SECTION 18 – LENGTH OF AGREEMENT.


This Pole Lease Agreement shall become effective and run concurrently with Ordinance 93-2, “The Cable Television Franchise Agreement” and any renewal thereof.

SECTION 19 – ASSIGNMENT.


This Pole Lease Agreement may not be assigned by either party without the expressed written consent of the other, which consent will not be unreasonably withheld.  However, nothing in this Pole Lease Agreement shall prevent the Licensee, from assigning this Pole Lease Agreement to any entity which is affiliated with the Licensee through common control and ownership, and as collateral security for any obligations of the Licensee.

APPENDIX “A”

EXTENSION OF CONTRACT


Section 1.  The City agrees and consents to extend the current cable franchise, Ordinance No. 93-2, as amended, through March 14, 2006 or until a new cable franchise is approved by the City Council and accepted by Mediacom, whichever occurs first, subject to the terms and conditions set forth below.


Section 2.  The City’s consent to the extension, described above, is subject to, and conditioned upon, the following terms and conditions, all of which are hereby incorporated in the franchise:


(A)
All terms and conditions of the cable franchise shall remain in full force and effect during the extension period.


(B)
The extension shall have no adverse effect on Mediacom’s compliance with the current franchise, nor shall the extension be grounds for any change or modification in the remaining terms, conditions, and obligations of the franchise.  Further, the extension of the franchise will not affect, diminish, impair or supercede the binding nature of the existing ordinances, resolutions and agreements applicable to operation of the cable system.


(C)
The City’s agreement to extend the franchise, as set forth herein shall not be construed, in any manner whatsoever, to constitute a waiver or release of any rights the City may have under the current franchise and shall not be a defense against correction of any deficiencies or non-compliance by Mediacom.


PASSED by the Mayor and City Council of the City of Sullivan, County of Moultrie and State of Illinois on the 14th day of March, 2005.

(Ord. No. 05-03; 03-14-05)
[Supplement No. 6; 07-01-05]


